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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

In the Matter of the Appeal of

MATTHEW BERVMAN AND THE ESTATE
OF SONI A BERMAN

Appear ances:

For Appellants: Al bert J. Fink
Attorney at Law

For Respondent: Israel Rogers
Associate Tax Counsel

0PI NI ON

Thi s agpeal_is made Pursuant to section 18584 of
t he Revenue and Taxation Code fromthe action of the Franchise
Tax_Board on the protests of Matthew Berman and the; Estate
of Sonia Bernman agai nst proposed' assessnents of additional
ersonal income tax against Mtthew Bernan, |nd|V|duaII£? in'
he amount of $2,601.38 for the year 1951, agai nst the Estate
of ‘Sonia Berman, individual II\)E/1 in the amount of $2,601.38 for
‘the year 1951, and against Matthew Berman and the Estaté of
Sonia Berman, jointly, in the amounts of §$316.49, $774.57,
$225.75, $15.38 and $131.43 for the years 1949,1950,1954,
1956 and 1957, respectively. Though Ms. Berman is. now
deceased she and her husband, appellant Matthew Berman, will
be referred to hereafter jointly as "appellants."”

_ _ After this appeal was filed respondent reconsidered
its prior disallowance of appellants' use of the installnent
met hod of reporting gain realized on their sale in 1951 of
certain real property owned by a partnership in which
Mr, Berman was a partner. Upon reconsideration respondent
determined that appellants' use of the installnent method was
roper. In addition, since they riled this appeal appellants
ave' conceded their tax liability, as assessed, for the years
1%54, 1956 and 1957. As a result of these adjustnents, only
the proposed additional assessnents for 1949 and 1950, and a
portion of the assessnents for 1951 remain inissue.
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Appeal of Matthew Bernman and the Estate of Sonia Bernan

@ This appeal raises four questions: (1) \Wether
appellants were residents of California during the years 1949,
1950 and 1951; (2) whether appellants were entitled to file
anended separate 'resident returns for the years 1949 and 1950
after fiI|n? joint nonresident returns for those years; (3).
whether appellants were entitled to a 053 %d%l tron o th?,
sale in 1951 of their forner 'home;, and (4 ether “appel l'ant's

were entitled to defer the grai n V\hich.the\k;n.reﬁ]alized on the
liquidation in 1951 of a corporation in which they neld stock.

RES|I DENCE

Prior to 1948, appellants lived in Chicago, ILlinois,
where ¥r. Berman practiced law. In 1948 they came to California
and ourchased a house in Beverly Hills at a cost of §i43,540,

At that time their son was attending nedical school in this

state. Appellants opened accounts In two California banks in
' Novenber of 1949,

o During the years 1949 through 1352 appellants
divided their time between Chicago, Illinois, Beverly H.lls, .
California, and trips elsewhere.” UWnen they. were in-Cal'ifornia
t hey occupi ed their Beverly Hlls hone, and nin Chg c?ﬂo
they had apartnent or hotel accommodations, Ihroughou at
‘ period M. Berman maintained nis.law office in Chicago. He
remained a registered voter of I|linois, majntajned an account
at a Chicago bank, and retained his nenbership 1 n several clubs
in Chicago. In January 1951, appellants ceased occupying their
home in Beverly Hills, "and it was sold in Novenber of” that year.
The record does not show wnere they stayed when in California
after January 1951. They concededly becane. residents of .
California in 1953, though M. Berman continued to maintain
his law office in Chicago.

Section 17013 (now section 17014) of the Revenue and

. Texation Code defines "resident" to. include "Every individual

who 1S in the State for other than a terrpprarK or transitory

purpose.' Respondent's regul ations explain that a person

wi Il be considered a resident of that state with which Q%a

has the "closest connection” _during the taxable year. .

Admin. Code, tit. 18, reg. 17013-T7015(b), now reg. 17014-

17016(Db).)

o One of the primary factors to ve examned in deter-
m ning whether or not a person was in California for ofher
than a tenporary or transitory purpose Is the anount of time
"spent in this state in each taxable year. The record before
us contains several different estinates made b aﬁgellants of
& the time which they spent In California during the years 1949
. t hrough 1952, The only detailed estimte that has been pre-
sented indicates a division of tinme approximtely as follows:
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California [l11inois El sewhere
1949 6-1/2 nos, 4-1/2 nos. 1 .
1950 7-1/2 NDS. 3-1/2 nos. 1 no.
1951 9 nos. 2 nos. 1 no.
1952 7-1/2 nos. 1/2 no. 4 oS

. In addition to the fact that appellants spent nost
of their tinme in California, they owned a substantial hone in
this state and their son lived here, The'record contains no
evbdfnce that their accommodations in Chicago were of conparable
subst ance.

_ _Appellants rely on M. Bernan's contiPFed voting.

aeglstratlon IR Illinois as evidence of their Illinois resi-

ency during the years in question. Re ent's reqgul ations
provﬁhe t hat the %tate |n(hh|ch an |§df8fﬁaat_ﬁs régi stered
to vote is relevant in determining onets domcile, but is
otherwise of little value in determning one's residence.
(Cal. Admin. Code, tit. 18, reg. 17013-17015(f), now req.
17014-17016(f?.) Nor does Mr. Berman's maintenance of %is

Chi cago |aw office %Epear significant, in view of tqe f act
that he has continue

to maintain it until as recently as.
June 1964, though he has concededly been a resident of

Caljfornia since 1953. Hi s extensive absences fromthat
office inply that he was not active in Its operation and

we have not been presented with convincing evidence to the
contrary. Simlarly, there is a Iack_of(9$rsua5|ve pr oof
that he was an active nenber of clubs in Chicago.

Appel | ants contend that they came to 'California in
an’attenpt to relieve M. Berman's hypertension. Responpen 'g
. regulations provide that if a person is in California only }or
a brief rest or vacation, he will not be considered a resident
of this state by virtue of his presence here, This provi si on
Is limted as follows:

|f, however, an individual is in this State

to inmprove his health and his illness is of

such a character as to require a relatively

long or indefinite period to recuperate, .

he I's in this State for other than tenporary

or transitory purposes, and, accordingly, is

a resident taxable upon his entire net 1ncone
Cal. Admn. Code, tit, 18, reg. 17013-17015.**"
b), NOW reg, 17014-17016(b).)

Thus, the reason advanced by appellants for comng to California
does not conpel a conclusion that they did not become residents.
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_ It is true that appellants did not sever all con-
nections with Illinois wien they noved to California. They
have not denonstrated, however, that those 'connections had
‘substance , Fromall that appears in the record, the connec-
tions were no nore than remmants of past attachnents. In view
of the facts that appellants purchased a house in California
in 1948, and thereafter spent steadily decreasing anounts of
tinme in Chicago each-year, an inference may readily be drawn
that they had determned to live in California and that their
trips to Chicago were nade only to wind up their affairs,

After considering all the evidence We are of the opinion that
appel lants were; within the neanln? of the relevant statute
and reqgulations, residents of California during the years 1949
t hrough 1951.

RETURNS

_ On April 22, 1953, %ﬂfellants filed delinquent joint
nonresident returns for 1949 and 1950. On Apri | 3;;19?7,
follow ng respondent's investigation and 1ts determnafion .
that appellants had been residents of California continuously'
since 1949, appellants filed amended separate resident returns
for the above nentioned years. Respondent refused to accept
t he amended returns on the ground that apPeIIants were pre-
cluded fromchanging fromjoint to separate returns after the
time for filing the returns had expired.

Section 184020r the Revenue and Taxation Code ?ives
a husband and wi fe the right to file either a single join
return or separate returns for each taxable year. Prior to
1952, it was well settled law that the election to file a
joint return was irrevocable after the time to file had expired.’
-Rose v. Grant, 39 r.2da 340, cert. dismssed 283 U S. 867

75 L. EJ, 1471]; Appeal of Max and Lily Peterman, Cal. St

Bd. of Equal., June 12 1957.) Si Tl in 1952 of
sections, 18409 et seq., to the Revenue and Taxation Code, a
husband and wi fe who have filed a joint return are permtted,
under the circunstances there prescribed, to make separate
returns after the time for filing returns has expired. Those
sections were expressly limted in their agpllca i on, however,
to taxable years beglnnlng after Decenmber 31, 1951. (stats.

1952, pp. 132, 136.

_ Appel | ants contend that the "binding election" rule
which prevailed prior to 1952 is not applicable t0 them because
- their filing of nonresident returns on a joint basis did not
constitute an election as to the basis for filing resident
returns.’ W cannot agree.

- Section 18402, which permts the election to file
a joint return, makes no distinction between resident and
nonresident returns. If a joint returnis filed for a given
taxabl e year, accordingly, the taxpayers have nade their
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el ection to use a joint return for that year whether they
conpute their tax in the return as residents or as nonreSidents.

Respondent therefore properly refused to accept
appel  ants' anmended separate, resident returns .for the years
1949 and 1950,

LOSS ON SALE OF HOUSE

In 1948 appel lants purchased a home in Beverly Hlls
for $43,540 . They ceased to occupy that home in January 1951,
and listed it with a Beverly Hlls realtor for rent, as

furni shed, on June 1, 1951, at $400 per nonth, At that tine
the realtor estimted tﬁg fair narke? val ue of the house,

including furniture, to be $45,000. The house was never
rented prior to its sale for $34,OOOIFh Novenber 1951, The

$11,000 'l oss deduction claimed by appellants in their 1951
returns was disallowed by respondent.

~ Aloss incurred in business or in a transaction

entered into for profit was, during the year, in question,
deducti bl e under section 17306 (now 17206) of Jhe Revenue
and Taxation Code. The regul ation adopted pursuant to that
section provided that if property purchased for use by the
t axpayer as his personal residence was rented or otherw se
appropriated to income-producing -purposes and was so used up.
to the tinme of its sale, a loss on the sale was deductible
~ The deductible loss was not to exceed the difference between

the sales price and the value of the property at the time it
was appropriated to incone-producing purposes. According to
the regul ation, the conversion to income-producing purposes
coul d take place even though the property was not actually
rented. (Cal, Adm.n tit. 18, reg. 17306(a). Cf.
present regulation 1;2063{1 and Morgan v. Conmi ssioner, 76 F.2d
390, cert. denied 296 U S. 601 (80 L. Ed. T261.7

_ Respondent ' s Position I'S that appellants. have not
established the value of the property at Pﬁe tine it was
converted to |ncone-produ0|n% pur poses. he only. evi dence
submtted by appellants on the question of value’is a Fetter
fromthe rental agent, a realtor, stating wthout %Labo 6i0n
that in his opinion the value on June 1,7 1951, was 45,68.

It would require very persuasive proof to establish that the
house was worth that amount on June 1, 1951, in view of the
fact that it sold only five nonths later for $34, 000.

M. Berman testified that he sold at a | ow price .
because he was ill and his doctor advised himto quit worrying
about the house. But it has not been established what effort
was made to sell the house, why a reasonable effort to seil
woul d have been a source of great concern or why even at a
qui ck sale the best offer would be $11,000 under the market
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value., The qualifications of the realtor as an expert appraiser
have not been shown, nor does his letter contain any data
supporting his estimate. Upon the evidence before us, we cannot
find that the value of the nouse at any tine after appellants
ceased to occupy it, exceeded the price at which they sold it.

GAIN ON CORPORATE LI QUI DATI ON

_ , Hot el Management Corporation, a foreign corporation
in which appellants held stock, was |iquidated on July 31,

1951, For federal income tax purposes, appellants made tinely.
el ections under section 112§b)307) of the, 1939 Internal Revenue
Code to' defer recognition of a portion of the gain realized on

the Iiquidation.

_ Section 17688 (now 17402) of the Revenue and
Taxation Code, which becane effective on September 22, 1951,
IS substantially the same as section 112 b)F?) of the 1939
I nternal Revenue Code (now Int, Rev. Code of 1954, § 333). In
order to gualify for the special treatnent provided therein,
section 17688 requires the riiing of Mﬁltt?n el ections "within
one nonth after the adoption d?“the plan of |1quidation, or
within one nonth after the effective date of this section,’

whi chever is 'later, ..." Tinely elections were not filed with ?fZ’/

respondent and, accordingly, it allocated the entire gain to
thepyear 1951. o .

_Appel l ants_argue that they did not consider thenselves'
to be residents of California in 1951 and had no reason to file
el ections in that year because, as nonresidents: they would not
have been taxable by this state on Jhe gain derived. " = - the
statutory |anguage requiring an election within the tim" ¢oacified
I'S clear and unequivocal, permitting no roomfor interpretation
or deviation. (N, H, Keliey, T.C Memo,, Dkt. Nos. 22356, 22357,
22360, 22361, reb. I3, 1951. See also, J, E. Riley Investnent Co.
v. Conm ssioner, 311 U S. 55 [85 L. Ed. 2/t
are-such cases as Baca v. Conm ssioner, 326 r.,2d 189; GentscCh v.
Coodyear_Tire & Rubber— Co, ,— 157 F.2q 997; and Vap, Keppet—v.—
United Stares,. 206 F. Supp. 42, aff'd, 321 F.2d 7~ ALt hough
The Taxpayers in the latter cases were allowed to perform
certain acts after the time limt urged by the Conm ssioner
of Internal Revenue, none of those cases was concerned with
an election clearly required by statute to be made within a
specified time, It is noted that respondent's regulations with
respect to section 17402, the successor of section 17688,
sgeC|f|caIIy provide that "Under no circunstances shal|l Section
17402 be applicable to any shareholders who fail to file their
elections within the 30-day period prescribed.” (ca. Adnin.
Code, tit. 18, reg. 17402(c).)

-172~



Appeal of Matthew Berman and the Estate of Sonia Bernan

o Since appellants failed to file their elections
Wi thin the time prescrived by section 17688, we have no
alternative but to find that they cannot be accorded the
special treatment provided by that section.

Pursuant to the views expressed in the opinion of
%He qpard on file in this proceeding, and good cause appearing
erefor,

~IT 1s HEREBY ORDERED, ADJUDGED AND DECREED, pursuant
to section 18595 of the Revenue and Taxation Code, that the
action of the Franchise Tax Board on the protests of Matthew
Berman and the Estate of Sonia Berman agai nst proposed assess-
ments of additional personal incone tax against Matthew Berman,
individually, in the amount of $2,601.38 for the year 1951,
agai nst the Estate of Sonia Berman, individually, in the
amount of $2,601.38 for the year 1951, and agai nst Matthew
Berman and the Estate of Sonia Berman, jointly, in the amounts
of $316.49, $774.57, $225.75,$15.38and $131.43 for the years
1949, 1950, 1954, 1956 and 1957, respectively, be nodified in
accordance with the concession of the Franchise Tax Board
allow ng use of the installment method of reporting gain for
the year 1951. In all other respects, the action of the
Franchise Tax Board is sustained.

Done at Pasadena ., California, this 28th
day of June s 1965, by the State Board. of Equali zati on.
1.\.“; e ' / ; - ?':’/ ;.;,,»
R A e E R [/ Ay, Chairman
I . .','W,:: ﬁ,,,’,»:‘. ‘) A
'j::WV; Dy ol N g , Memper
ey I fo e o , Member
¢ i .
. {
- ,  Menber
‘ , Menber
x///-) ! ’
o7 . ,
Attest: 7 ., Secretary
/0
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